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STATEMENT OF THE | SSUES

Does a statenment by an agency that its regulatory authority
is limted by Section 161.58, Florida Statute, constitute a non-
rul e policy?

Does a statenent by an agency that fees |evied under
authority of Section 161.58, Florida Statutes, by county
governnments for beach driving do not constitute revenue for
pur poses of invoking its regulatory jurisdiction pursuant to
Florida Adm nistrative Code Rule 18-21.005 (Rule 18-21.005)
constitute a non-rule policy?

PRELI M NARY STATEMENT

In their Petition, filed on Novenber 26, 2003, Petitioners
all ege that the e-mail of Ken Reecy, an enployee of the
Department of Environnmental Protection (Departnent), to Ross
Bur naman, made Septenber 4, 2003, is a policy statenent that is
required to be adopted as a rule under Section 120.54, Florida
Statutes, and that they are substantially affected by the
statenent. They allege that the statenent nmade by Reecy rel ated
to matters within the regulatory authority of the Board of
Trustees of the Internal I|nprovenent Trust Fund (BOT).
Petitioners also request attorney’'s fees and costs if they
prevail.

Respondents maintain that Petitioners are not substantially

affected by the statenent; and that it is not a rule even if



they were affected. Further, Respondents state that rul emaking
woul d not be practicable. Additionally, the Departnent nmade a
Motion to Drop Departnent as Party that was not rul ed upon at
hearing. It is denied for reasons stated in the Concl usions of
Law.

At the hearing, Petitioners called four w tnesses: Diann
Phel ps Bowran, David Arnold, Shirley Reynolds, and Ken Reecy.
Joint Exhibits 1 and 2 were admtted. Petitioners' Exhibits 5,
6, 7, 8 9, and 16 were adm tted; and Petitioners' Exhibits 10
and 12 were accepted as proffers, but excluded from evi dence.
Respondents called two witnesses: Ken Reecy and James W
Stoutamre. Respondents' Exhibits 1, 3, and 4 were admtted
into evidence.

A two-volunme transcript was filed on January 20, 2004.
Each party filed a Proposed Final Oder that was considered in
preparing this Final Oder

FI NDI NGS OF FACT

Petiti oners

1. Petitioner Shirley Reynolds (Reynol ds) resides and owns
beachfront property overl ooking the Atlantic Ccean in New Snyrna
Beach, Volusia County, Florida. Reynolds does not own to the
mean high water line, and her property is not adjacent to the
soverei gn subnmerged | ands held by the Trustees. Reynol ds

“shares riparian rights with the public.”



2. Reynol ds has owned her oceanfront hone since 1981. She
has observed beach driving by the general public on the beach
and in the shallow water in the vicinity of her hone. She
enj oys the beachfront for “regular recreational, traditional
recreational purposes.”

3. Petitioner D ann Bowran (Bowran) resides and owns
property that extends to and adjoins the nean high water |ine of
the Atlantic Ccean in New Snyrna Beach, Volusia County, Florida.
Bownan has observed the general public driving on the beach and
in shallow waters of the Atlantic Ccean in the vicinity of her
property. Bowman goes swinmmng in the ocean, builds sand
castles by the edge of the water with her grandchildren, and
wal ks on the beach with friends.

4. Petitioners did not have any requests for |eases or
applications for action pending before the BOI, and Vol usi a
County had not made an application to the Trustees for any
activity permt or |ease.

5. Petitioner Bowran was not even aware of Reecy's e-
mai |, and could not articulate how she was affected by it.

6. Although Reynolds testified at | ength about the inpacts
of beach driving and beach concessi ons between her hone and the
ocean, she failed to show how she was affected by Reecy's
statenments that the BOT does not regul ate beach driving. In

response to counsel’s question of what personal interest she has



in whether or not the Trustees require authorization to use
state land for notor vehicle traffic in front of her home, she
responded, “[1]f and when they ever deal with it, it wll
certainly raise the consciousness of the human safety el enent.”

7. Petitioners testified regarding the adverse inpacts of
beach driving on their property and their enjoynent of their
property. Beach driving has an adverse inpact upon the property
val ues and upon their enjoynent of their property.

Respondent s

8. The BOT is an agency of the State of Florida,
consi sting of the Governor and Cabinet. (Art. IV, s. 4 (f),
Fla. Const.) The BOT holds the title to the State’s sovereign
subnerged | ands acquired at statehood “for the use and benefit
of the people of the state,” pursuant to Chapter 253, Florida
Statutes. (88 253.001, 253.03, and 253.12, Fla. Stat.) Private
use of such | ands generally requires consent of the BOI and nust
not be contrary to the public interest.

9. The BOT is required to manage and conserve st at e- owned
| ands, including sovereignty |ands, by |law and is granted
rul emaki ng authority to that end.

10. The Departnent functions as the staff for the BOI, and
i ssues | eases and other authorizations for private parties to
use soverei gn subnerged | ands under Chapter 253, Florida

Statutes, and Chapter 18-21, Florida Adm nistrative Code.



11. In carrying out its duties with relationship to the
BOT, the Departnent inplenents policy as determ ned by the BOT,
to include taking sone final agency actions. The Departnent
woul d be the agency through which the BOT would initiate
rul emaki ng. The Departnent does not have del egated authority to
adopt rules for the BOTI.

12. Ken Reecy (Reecy) is a Senior Managenent Anal yst
Supervisor in the Departnent’s Division of State Lands. One of
Reecy’s job duties is to provide responses to requests for BOI's
public records housed in the Division of State Lands of the
Depart ment .

13. On August 5, 2003, Ross Burnaman e-nmil ed Eva
Arnmstrong of the Departnment the follow ng public records
request:

Hi Eva-1 am hoping that you can assist ne
with this inquiry for public records. [|I'm

| ooki ng for any Trustees authorization for
the use of state | ands (including uplands
and subnerged | ands) for beach driving by

t he general public or commercial vendors.
While |I'maware of Section 161.58, Florida
Statutes, |I'mof the opinion that Trustees'
aut horization is still required for beach
driving on state |ands. Mbst | ocal
governnents that all ow beach driving

(e.g. @ulf County, Volusia County) charge a
fee for that activity. That woul d appear to
trigger, Rule 18-21.005(b)(2), FAC, and the
requi renent for a lease. As | understand
it, public beach driving is allowed in parts
of the follow ng counties: Nassau, Duval,



Flagl er, St. Johns, Volusia, Gulf and Walton
counties. Thanks in advance for you

assi stance. Best regards, Ross Burnaman
(phone nunber del et ed)

14. M. Arnstrong passed this request to Ken Reecy of the
Departnment who replied to M. Burnaman with the foll owi ng e-nail
nmessage:

M . Bur naman

Concerni ng your request as to any

aut hori zation by the Board of Trustees for
beach driving and fees triggering Rule 18-
21.005(b)(2)[sic]:

We are unaware of any instance in which the
i ssue of beach driving has been brought
before the Board of Trustees for

aut hori zation. Further, in discussions with
staff fromour |egal departnent, it is felt
that s. 161.58 sufficiently covers the issue
and that authorization fromthe Board is not
necessary. W are also of the opinion that
fees counties charge for beach driving would
not trigger Rule 18-21.005(b)(2)[sic]. If
you have any further questions on this

i ssue, please contact Suzanne Brantley in
EIP s Ofice of General Counsel (phone
nunber del et ed)

15. The e-nmmi| above contains two potential policy
statenments; one concerning a statute and the other concerning a
rule. The analysis of each differs slightly.

16. The BOT was authorized at one tinme to regulate all the
uses of state sovereignty lands, to include regulation of
driving on the state's beaches, i.e., that portion of |and

seaward of the mean high water line (hereafter: beach.)



17. The BOT restricted the operation of private vehicles
on the beaches via rule.

18. The Legislature of the State of Florida enacted
Section 161.58, Florida Statutes, which authorized those
counties which had traditionally permtted driving on the beach
to regul ate the operation of privately owned vehicles on the
beaches in their counties.

19. Several of the counties which had traditionally
permtted driving on the beach permtted privately owned
vehicles to be operated on the beach in their counties and
charged a small fee to defray the costs of providing parking,
life guards, and traffic direction on the beaches.

20. The BOT attenpted to intervene in those counties which
charged fees for beach driving on the basis that the fees being
charged were "revenue" producing.

21. The Legislature of the State of Florida anended
Section 161.58, Florida Statutes, to specifically authorize the
counties to collect reasonable fees to defray their costs of
regul ati ng beach driving.

22. The statenents that are chall enged have not been
adopted as a rule.

23. Reecy testified at the hearing. Reecy only intended
to give Burnaman information related to his public records

request. The portion of Reecy's e-mail that is being challenged



was i ntended to explain why no records were found. Reecy
responded because Burnaman had sent follow-up e-mails to Reecy’s
supervi sor, Arnstrong, the Director of the Division of State
Lands. Reecy knew that Arnstrong had a practice of providing
information to the public when it was requested.

24. Reecy is not charged with inplenmenting or interpreting
Florida Adm nistrative Code Rule 18-21 and does not process
applications for | eases or other authorizations fromthe BOT.

25. Reecy's statenent that no records were found is not a
policy statenent and has not been all eged to be one by
Petitioners.

26. Reecy conferred with Departnent |egal staff before
i ssuing his statenment about Section 161.58, Florida Statutes.
Reecy did not state that Section 161.58 exenpted counties from
getting BOT authorization for beach driving, as Petitioners
state in their Petition, for several reasons: first, Reecy is
not the person on the BOI's staff who nmakes such determ nations;
second, there was no factual determ nation pending, i.e., no
request for declaratory statenment or request for an exenption or
aut hori zation; and third, the statute cited and its history
indicate that the Legislature has vested the exclusive authority
to regul ate beach driving in those counties in which it

traditionally occurred to county governnent in those counties.



27. Janes W Stoutamire (Stoutamire) is the principal
Department enpl oyee who is charged with interpreting and
applying the BOI"s rules. Stoutamre was the person to whom
authority had been del egated to make such policy determ nations.
Burnaman' s request was not presented to Stoutamre, and Reecy
did not consult with Stoutamre

28. Although it is a statenment concerning general |aw,
Reecy's first statement regarding Section 161.58, Florida
St atutes, does not assert agency jurisdiction or exenpt a
specific factual predicate from agency jurisdiction.

29. Reecy al so discussed Burnaman’s reference to Florida
Adm ni strative Code Rule 18-21.005(1)(b)2. with the Departnent's
| egal staff. Reecy's references to the section mstakenly cites
it as Rule 18-21.005(b)2. Regardless of Reecy's intent, his
answer constitutes an interpretation of the rule as applied to
the fees charged by counties for beach driving.

30. The BOTI's rul es provide what types of private
activities nust have consent prior to their being undertaken on
soverei gn subnmerged | ands. They do not contain a list of all of
the many public activities that occur on Florida s beaches,
shores, and waters that do not require consent.

31. The BOT's rules in Chapter 18-21 are not intended to
prevent air or noise pollution, pronote public safety, protect

property val ues, provide peace and quiet, or protect quality of
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life. These are the concerns about which Petitioners testified
as dimnishing their peaceful enjoynent of their property
rights.

32. Beach concessi ons above the nean high water |ine do
not fall wthin the Trustees jurisdiction or control.

CONCLUSI ONS OF LAW

33. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter under
Sections 120.56 and 120.57(1), Florida Statutes.

34. The Departnent noved to be disnm ssed as a party in
this cause. Based upon the facts adduced at hearing, the
enpl oyees of the Departnent have authority to inplenment BOT
policies and to apply the Board' s authority to specific factual
ci rcunst ances. Based upon the foregoing, the notion is denied.

35. As is generally the case, Petitioners have the burden
to go forward and the burden of proof in this case.

36. The BOT holds title to and nanages state-owned | ands,
including all sovereign subnerged | ands, under Chapter 253,
Florida Statutes. See 88 253.001, 253.03, Fla. Stat.
Sovereignty subnerged | ands are defined generally as those | ands
seaward of the nean high water |ine.

37. The BOT generally requires consent for private use of

soverei gn subnmerged lands. § 253.77, Fla. Stat. Private
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activities on soverei gn subnerged | ands nust not be contrary to
the public interest. Art. X, s. 11, Florida Constitution.
38. As stated above there are two separate issues in this

case, as follows:

Does a statenent by an agency that its

regul atory authority is limted by Section

161.58, Florida Statute, constitute a non-

rule policy?

Does a statenment by an agency that fees

| evi ed under authority of Section 161.58,

Florida Statutes by county governments for

beach driving do not constitute revenue for

pur poses of invoking its regul atory

jurisdiction pursuant to Florida

Adm ni strative Code Rule 18-21.005 (Rule 18-
21.005) constitute a non-rule policy?

St andi ng

39. The first issue in this type of case is the standing
of Petitioners to bring the challenge. Section 120.56(4)(a),
Florida Statutes, provides that “[a]ny person substantially
af fected by an agency statenent may seek an administrative
determ nation that the statenent violates s. 120.54(1)(a).”

40. In order to neet the “substantially affected” test
under Section 120.56, Florida Statutes, Petitioners nust
establish: (1) a real and sufficiently imediate injury in fact;
and (2) that the alleged interest is arguably within the zone of

interest to be protected or regulated. Lanoue v. Florida Dept.

of Law Enforcenent, 751 So. 2d 94, 96 (Fla. 1st DCA 1999).
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41. Petitioners |ack standing to challenge the first
stat enent because they are not within the zone of interest of
the purported rule. The challenged statenent is a negation of
authority to regul ate, not an assertion of authority. Further,
it is not nade with regard to a particular application or in
regard to a declaratory statenent. Petitioners are not in the
zone of interest of this statenent.

42. An agency statement is arule if it (1) “purports in
and of itself to create certain rights and adversely affect
others” or (2) serves “by (its) own effect to create rights, or
to require conpliance, or otherwise to have the direct and

consistent effect of law.” State Dept. of Adm nistration

Di vision of Personnel v. Harvey, 356 So. 2d 323, 325 (Fla. 1st

DCA 1977); Departnent of Revenue of State of Fla. v. Vanjaria

Enterprises, Inc., 675 So. 2d 252, 255 (Fla. 5th DCA 1996). The

chal | enged st atement does not neet either of the aforenentioned
criteria as a statenent of l|lack of jurisdiction.

43. Petitioners must show that the Trustees’ statenent
t hat authorization by the Trustees for beach driving not being
requi red, and not the beach driving itself, substantially
affects them This is difficult to do because the statenent
inplicitly recognizes that county governnents in the counties
where beach driving is permtted are the regulatory authority.

VWhile it is obvious that Petitioners do not |ike the way their

13



county regul ates beach driving, they have not shown how | ack of
regul ation by the BOT adversely affects them Such a showing is

necessary. See Kruer v. Board of Trustees of Int. Inp. Trust

Fund, 647 So. 2d 129, 132 (Fla. 1st DCA 1994), and G ove Isle,

Ltd. v. Bayshore Honeowners' Assn., 418 So. 2d 1046 (Fla. 1st

DCA 1982).

44, Lastly, regarding the first statenent chall enged, the
hi story surroundi ng driving on the beach and regul ation by the
BOT indicates that the Legislature has limted BOT' s
jurisdiction to regulate driving on the beach by Section 161. 58,
Florida Statutes. The challenged statenent is re-statenent of
the schene of statutory regulation, and not a statenent of BOT

policy. See Lanoue v. Florida Departnent of Law Enforcenent,

(1st DCA 1999), 751 So. 2d 94, regarding the chall enge to non-
rule policies, "They are sinply too renote and | ack the direct
i npact present with the challenged existing rules.” Petitioners
fail to show how they are adversely inpacted by the absence of
BOT regul ation, as opposed to county regul ation.

45. Regarding the second chal |l enged statenent, again the
first thing to consider is Petitioners' standing to chall enge

this statenent. The court found in Town of Pal m Beach v. State

Departnent of Natural Resources, 577 So. 2d 1383, (4th DCA

1991), that the BOI's interpretation of its rules in determning

that it did not have jurisdiction created standing for adjoining
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property owners to challenge the agency’s decision. In this
case, M. Reecy stated that the BOT did not consider the user
fees collected for beach driving as revenue generating/incone
related activities for purposes of asserting regulatory
jurisdiction pursuant to Florida Adm nistrative Code Rule 18-
21. 004, et seq.

46. This determination is sufficient to place Petitioners
who own property adjoining or in proximty to the state's
sovereignty land within the zone of interest if they can show
that the decision substantially effects them Unfortunately,
Petitioners fail to make this showing for several reasons.

47. Their “injury” comes fromthe manner in which the
county is regulating the activity and the nature of the “injury”
does not fall within those interests that are in the regul atory
jurisdiction of the BOTI.

48. As stated above with regard to the first statenent,
Petitioners nust show that the Trustees' statenment that the fees
coll ected for beach driving do not trigger BOT jurisdiction
substantially affects them and not the beach driving itself.

See Kruer v. Board of Trustees of Int. Inp. Trust Fund, 647

So. 2d 129, 132 (Fla. 1st DCA 1994), and Gove Isle, Ltd. v.

Bayshore Honeowners' Assn., 418 So. 2d 1046 (Fla. 1st DCA 1982).

49. Again the second chall enged statenent is based upon

| egi slative history, and a clear intent that the BOT not

15



regulate this area through fees. Adopting as a rule the
statenent that the Trustees do not regul ate beach driving would
not change the fact that beach driving occurs and is regul ated
by the counties. Petitioners desire that the Trustees require a
| ease does not show how they are injured by the | ack of BOT
jurisdiction.

50. The Trustees’ historic practice and position in
litigation show that the BOT have treated beach driving as a

traditional public use rather than a private use. (See Cty of

Dayt ona Beach Shores v. State of Florida, 483 So. 2d 405 (Fl a.

1985); City of New Snyrna Beach v. Board of Trustees of the Int.

| mp. Trust Fund, 543 So. 2d 824 (Fla. 5th DCA 1989). Public

activities are subject to Trustees rules in Chapter 18-21 only
if they involve alteration of the sovereign | ands or preenption
of traditional public activities.

51. The Trustees’ current and historic position is that a
| ease or other formof consent is not required under section 18-
21.004 for beach driving. The Trustees do not consider a
“revenue generating/incone related activity” under its rules.

52. Wile Petitioners have alleged that the beach driving
adversely affects public safety and rel ated i ssues, the issue of
BOT jurisdiction based upon alteration of the public |and or
preenption of public uses is not involved in the chall enged

statenents. It goes wi thout saying that the chall enged

16



statenent nust relate to the alleged injury suffered. The
statenent that fees for beach driving do not trigger BOT
regul ati on does not address or relate to an all eged inpact upon
a traditional public activity. Conversely, the statenent about
the fees in no way restricts the BOT fromasserting jurisdiction
via its powers to regulate inpacts upon traditional public
activities. However, Petitioners are limted to issues arising
fromfees to regul ate beach driving. To satisfy the
sufficiently real and immediate injury in fact elenent, the
injury nust not be based on pure specul ation or conjecture.

Ward v. Board of Trustees of the Int. Inp. Trust Fund, 651

So. 2d 1236, 1237 (Fla. 4th DCA 1995).

53. It is along-standing rule of statutory construction
that nore specific statutes take precedence over statutes of
general application. In interpreting its jurisdiction, the BOT
has recognized the legislative intent to grant the counties
where beach driving is traditional the authority to regulate
beach driving and charge user fees to regul ate beach driving.
The passage of the provision specifically permtting counties to
col l ect user fees, thereby frustrating BOT's previous attenpt to
regul ate fees for beach driving, is clear evidence of the
Legislature's intent to grant primary authority to these

counties to regul ate beach dri ving.
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54. The Legislative history shows an intent to carve out
an exception to the BOI"s jurisdiction with regard to beach
driving and with regard to the fees on beach driving. Wile
this specific statute takes precedence over nore general
jurisdictional statenents, it is also limted by its
explicitness. \Were beach driving, for exanple, does interfere
with other traditional uses, the BOT has jurisdiction to adopt
such rules as it sees fit to harnonize those uses so that al
menbers of the public can enjoy their heritage.

ORDER

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

ORDERED:

The Petition is denied.

DONE AND ORDERED this 20th day of February, 2004, in

Tal | ahassee, Leon County, Florida.

W&W

STEPHEN F. DEAN

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 20th day of February, 2004.

COPI ES FURNI SHED,

Ross Stafford Burnanman, Esquire
1018 Hol I and Dri ve
Tal | ahassee Florida 32301

Suzanne B. Brantley, Esquire

Regina M Fegan, Esquire

Departnment of Environnental Protection
3900 Commonweal t h Boul evard MsS 35

Tal | ahassee, Florida 32399-3000

Li z C oud, Chief

Bureau of Adm nistrative Code
Departnent of State

The Elliott Building, Room 201
Tal | ahassee, Florida 32399

Scott Boyd, Acting Executive Director
and General Counsel

Adm ni strative Procedures Committee

Hol | and Bui |l di ng, Room 120

Tal | ahassee, Florida 32399-1300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedi ngs are governed by the Florida Rul es
of Appellate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the

Di vision of Administrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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